03-25294
UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESCTA

In Re: Case No. 04-32617-DDO
Chapter 7
Mathew Prettyman,

Debtor(s)

NOTICE OF HEARING AND MOTION
FOR RELIEF FROM STAY

TO: The Debtor({s] and other entities specified 1in Local Rule
9013-3(a).
1. State Street Bank and Trust Company, by Washington Mutual

Bank, FA, its authorized servicer, moves the Court for relief
requested belcow and gives Notice of Hearing.

2. The Court will hold a Hearing on this motion at 2:30 a.m., on
September 22, 2004, in Courtroom No. 228A, at the United States
Courthouse, at 316 N. Robert St., in 8St. Paul, Minnescta.

3. Any response to this motion must be filed and delivered no
later than September 17, 2004 which is three days before the time
set for the hearing(excluding Saturdays, Sundays, or holidays), or
filed and served by mail no later than September 13, 2004, which is
seven days before the time set for the hearing(excluding Saturdays,
sundays, or holidays). UNLESS A RESPONSE OPPOSING THE MOTION IS
TIMELY FILED, THE COURT MAY GRANT THE MOTION WITHOUT A HEARING.

4. This court has jurisdiction over this mction pursuant to 28
U.S.C. 88157 and 1334, Bankruptcy Rule 5005 and Local Rule 1070-1.
This proceeding is a core proceeding. The petition commencing this
Chapter 7 case was filed on Junc 18, 2004. The case is now pending
in this court.

5. This Motion arises under 11 U.S5.C. §362 and Bankruptcy Rule
4001. This motion is filed under Bankruptcy Rule 9014 and Local
Rules 9013-1 - 9019-1(d). Movant Reguests Relief with respect to
exempt property of the debtor subject to a lien.

6. By mortgage dated October 8, 2001, in the original
principal amount of $535,000.00 {the "Mortgage"), which mortgage
was subsaquently assiqgned by Document Na. T131971, Mavant acquired
a first mortgagee’s interest 1in the following real property (the
"Property"}, to-wit:



Lots 12,13 and the North Half of Lot 14, Maplewonod Townsite,
Scott County, Minnesota, according to the plat thereof on file and
of record in the Office of the County Recorder in and for said
County and $State, That part of the platted roadway in the plat of
Maplewood Townsite, Scott County, Minnesota lying northwesterly of
the following described line: Beginning at the southwest corner of
Lot 8, of said plat; thence southwesterly to the southerly corner
of Lot 12, of said plat and there terminating, and 1ying
southwesterly of the northeasterly lot line of Lot 12, extended
southeasterly to the last above described 1line and there
terminating. That part of Government Lot 2, Section 3, Townahip
114, Range 22, Scott County, Minnesota described as follows:
Beginning at the most northerly corner of Lot 12, Maplewood
Townsite, according to the recorded plat thereof thence
northwesterly along the northwesterly extension of the
northeasterly line of said lot 12 to the shoreline of Prior lake;
thence southwesterly along said shoreline to the intersection with
the westerly extension of the south line of the North Half of Lot
14, said Maplewood Townsite; thence easterly along sald westerly
extension to the westerly line of said Lot 14; thence northerly
along the westerly line of Lots 14, 13 and 12 to the point of
beginning, Scott County, Minnesota.

The Mortgage was registered in the offices of the Regietrar of
Titles, for Scott County, Minnesota on Octoker 23, 2001, as
Document No. T123500. A copy of the Mortgage and assignments are
attached hereto as Exhibit A.

Washingten Mutual Bank, FA is the servicer for said Note and
Mortgage and is authorized to act con behalf of Movant.

7. The last payment received from Debtor was applied to the
June, 2003 payment as that was the next payment due. Debtor(s) is
delinquent under the terms ol the nole secured by the Mortgage with
respect to meonthly payments due as follows:

14 payments @ $4,525.02 $63,350.28
Accrued late charges 2,355.36
Property Inspection 117.990
Prior attorney fees and costs (bky) 1,821.52
Escrow shortage £3.71
Attorneys Fees & Cost 900.00
TOTAL $68,608.77

The outstanding principal balance due Movant under the terms of the
note is $525,634.05 as of July 7, 2004, and interest accrues at the
rate of $115.20 per day. Cn information and belief, the Propcrty
is also encumbered by a first mortgage in favor of Vermillion State
Bank approximate amount of $350,000.00 and a third mortgage in
favor of Vermillion 8tate Rank in the approximate amount of
$65,000.00. The amount therefore due and owing on said note is as
follows:



Principal §525,634.05

Late charges 2,355.36
Escrow shortgage 63.71
Property Inspections 117.90
Interest to 8/31/04 52,761.60
Prior atty fees and costs (bky) 1,821.52
Attorneys Fees & (Costs 900.00
TOTAL $583,654 .14

The fair market value of the Property as averred by the debtor
ig approximately 3765,000.20.

8, Movant does not have, and has not been cffered, adequate
protection of its interest in the Property. In view of the fact
that this is a Chapter 7 liquidation proceeding, the Property 1is
not necessary for an effective reorganization. Moreover, Debtor(s)
failure tc make payments to Movant when due, or otherwise provide
Movant with adequate protection of its interest in the Property
constitutes cause, within the meaning of 11 U.S.C. Sec. 362({(d) (1),
entitling Movant to relief from the automatic stay.

9. If testimony i1s necessary as to any facts relevant to
this motion, Nancy A. Nordmeyer, 7300 Metro Boulevard #390, Edina,
MN, will testify on behalf of Movant.

10. 'This is an attempt to collect a debt and any information
obtained will ba used for that purpose. This notice is reguired by
the provisions of the Fair Debt Collection Practices Act and does
not imply that we are attempting to collect money from anyone who
has discharged the debt under the Bankruptcy Laws of the United
States.

WHEREFORE, Movant, respectfully moves Lhe Court for an Order
modifying the automatic stay of Sec. 362(a) so as tc permit Movant
to foreclose its Mortgage on the Property and for such other relief
as may be just and eguitakble.

Dated: <&\gﬂ>(>“)

Signed:/e/ Nancy A. Nordmevyer

SHAPIRO & NORDMEYER, L.L.P.
Nancy A. Nordmeyer-121356
Lawrence P. Ziellkc 152559
Attorney for Movant

7300 Metro Boulevard #390
Edina, MN 55439-2306

(952) 831-4060



VERIFICATION

A 3
I, Kl&\e—{\x\ el cne FOOR g%@;{ i)‘xu}&{fs\for
State Street Bank and Trust Company, by Washington\Mutual Bank, FA,
i1ts authorized servicer, the movant named in the [oregoling notice
of hearing and motion, declare under penalty of perjury, that the
foregoing 1is true and correct according to the best of my
knowledae, information and helief.

Executed on: t\i}?ﬁﬁ; VESésﬁxﬁv Signed:

State Street Bank & Trust Company
c/o Washington Mutual Bank, FA
11200 West Parkland Ave
Milwaukee, WI 53224

o




*  LBAN NO. 21616/ 095. g O /-
oo 'NOTE @ \\KQ\CZ,%\ |

OCTOBER 8 . 2001 8ST. LOUIS PARK MN
[Datc] ICiey | ISuate)
3442 SYCAMORE TRAIL BSW U -
PRIOR LAXZ, MN 55373 LT T
{Property Adedressl Pigtpupuy

1. BORROWER'S PROMISE TO PAY :

In roturn for a loan that I have reccived, | promise to pay U.S. § 535,000.00 (this amount is called
“Principal”), plus interest, 1o the order of the Lender. The Leader is
FIRST REPUBLIC MORTGAGE CORPCRATION,

I will make
all payments under this Note in the form of tash, check or money urder. .
1 understand i the Lender may wransfes this Mo, The Lendee or anyonc who takes this Note by transter and who is
vntitled Lo receive payments under this Note is called the “Note Holder.”

2. INTLEREST

Interest will be charged on unpaid principal uniil the Tull wnount of Principal has been paid. T will pay interest at a yearly
raw of 8.000 %.

The interest rae required by this Section 2 is the rate 1 will pay hoth betore and afier any default deseribed in Section G(B)
of this Note.

9pLbht.

3. PAYMENTS

{A) Time and Pluce of Payments

I will pay principnf and interest by making a payment every monih.

1 will make my mouthly payment on the 13T Jday ol vach month beginning on DECEMBER 1 . 2001.
I will make these payments cvery month until 1 have paid all of the principal and interest and any other charges described
i below that | inay owe under this Note. Each monthly paynwnt will be applicd as of its scheduled due daie and will be applicd
o interest before Principal. I, on NOVEMBER 1 . 2031 , [ still owe amountis under this Note, | will pay those
amouants in full on that date, which is called the "Mauwurity Dawe.”

1 will make my monthly payments at
500 FORD ROAD, SUITE Z00, S1T. LQUIS FARK, MN 55426

or at a differcut place if required by the Note Holdur.
() Amount of Monthly Payments
My monthly payment will be in the amount of U.S. 5 3,925.64

4. BORROWER’S RIGHT TO PREPAY

I have the right 10 make paymemnis of Principal at any time belore they are due. A paynwent of Principal enly is known as
a "Prepayment.” When 1 make a Prepayment, I will well the Nowe Holder in writing that 1 am doing so. | may not designate a
payment as 2 Prepayment if § have not made all the monthly payments due under the Note.

| may make a full Prepayment or partial Prepayimenis without paying a Prepaynwnt charge. The Note Holder will use my
Prepaymems 10 reduce the amount of Principal that I owe under this Note. However, the Now Holder may apply my
Prepaymcit 1o the accrued and unpaid inerest on the Prepayment smount, betore applying my Prepaymemt to reduce the
Principal amount ol the Note. If I make a partial Prepaynwm, there swill be no changes in the due date or in the amount of
my monihiy payment unless the Noie Holder agrees in writing o thuse changes.

5. LOAN CHARGES

It a law, which applies 10 this loan and which sets maximum Joan charges, is finally interpreted so that the interest or
ouher luan charges collecied or to be collected in connection with this loan exceed the permitted fimits. then: (2) any such
loun charge shall be reduced by the amount necessary to reduce the charge o the permitted limit: and (b) any sums already
collected from me which exceeded permitted limits will be relunded 10 me. The Note Holder may choose 1o make this refund
by reducing the Principal 1 owe under this Note or by making a direct payment to nw. If a refund reduces Principal, the
reedinerion will be treated as a partial Prepayiwent.

| AMULTISTATE FINED RATE NOTE - Single Fomily - Famtic Mae/Freddie Mace  UNIFORM |.\S'l‘21&?.\“l‘ FORM 3200 1401

it __cﬂ.i
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lainNo. 2161677497096

MORTGAGE

Reiurn To:

'AFIRST REPUBLIC MORTGAGE CORPORATION
500 FORD RORD, SUITE 200
ST. LOUIS PARK, MN 55426

DEFINITIONS

Waords used in multiple seclions of this document arc defined below and other words arc defined in
Scctions 3, 11, £3, 18, 20 and 21. Certain rales regarding the usage of words used mn llns decument arc
also provided in Section 16.

(A) "Sccurity Instrument™ means this document, which is diied  OCTOBER 8, 2001
1ogether with all Riders to this document.

MINNESOTA-Single Family-Fannie Maw/Freddie Mac UNIFORM INSTRUMENT Form 3024 101

M 8.A.0

Pagn1clts

10-23-2001 ot 08:10 1AM [ ]PM
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) Doc. No. T123501
Vol. 74 Page 254 Cert. 25050
OFFICE OF THE REGISTRAR OF TITLES
SCOTT COUNTY, MINNESOTA
} Certified Fied an
10-23-2001 at 08:10 [MAM [ 1PM
: Pat n, Registrar of Titles
WM o L ey Fes 31050
oan No: 21616 /7497096 SPACE ALOVE THIS LINE FOR RECORDER'S USEE

Corporation Assignment of Real Estate Mortgage / Deed of Trust

FOR VALUE RECEIVED. the undersigned (" Assignor") hereby sells, transfers and assigns to
OHIO SAVINGS BANK
1801 EAST 9TH STREET #200

CLEVELAND, OH 44114
1-888321-6446 {"Assignec”)
all of Assignor’s righe, title and interest in and 1o that ceriain Mortgage dated OCTOBER 8, 2001
execuled by MATHEW R. PRETTYMAN AND BARBARA A. PRETTYMAN, HUSBAND AND WIFE
. a5 morigagor,
(0 FIRST REPUBLIC MORTGAGE CORPORATION
. @5 mortgagee,

and recorded concurrentdy herewith as Document Number | 3 35¢¢D  filed on
QlcgaTR?t(adzao"

(or in Book Pape Y. in the o

either the County Recorder or the Registrar of Tides. as 1the case may be, of 5COTT Coumy.
Siaie of MINNESOTA , describing land therein as:

LEE ATTACHED LEGAL .

Commonly known us: 3442 SYCAMORRE TRAIL SWq

PRIOR LAKE, MN 55372

TOGETHER with the note or notes therein described or referred to, the money due and (0 become due thereon
with interest, and all other rights accrued or to accrue under said Morngage.

STATE OF MINNESOTA Date of Execution: OCTOBER B, 2001
COUNTY @_"_ﬁf-ﬂnn_ﬁm !
FIRAST REPIMVRLTIC MORTOCAGE CORDPORATTON
on OCTOBER 8, 2001 before me, the ~
undersigned, a Notary Public inand for ssid Coumy amd State.
persomlly appesred LAURI GRAVES wy: LAURI GRAVES
koownimrme whe the ASST. SECRETARY n: ASST. SECRETARY
and
kuowi e mse b be the
OF the corporamon herein which  exezuted e wilin Hy:
instrumen. that the seal aftised 0 suid instrurien & e Iis:

corparate sceal of said corporation, i said nsteoment was
signed wd sealed on behall of sand corporation pursuant 1o its’
by-laws or a resolution ol its Board of Direclors and o Drufted by:
hefsiwe acknowledges suid instrumem 1 be e free ac o] ). . - . .
duwd of said curposation et xF"ﬂ Republic Morigage Corporation

. <:é‘-ln4 ) County 500 Ford Road, Suite 200

. L " . -

WITRESS oy hamd and osfticial ~eul. ? St. Louis Park, MN 55426

Sigmare (zngﬁa.a&a}:ﬁ:ﬁa_&i_

v Commikaion Explres ,

Lol v
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OO SMIEHI Doc. No. T131971

Vol. 74 Page 254 Cerl 25050

OFFICE OF THE REGISTRAR OF TITLES
SCOTT COUNTY. MINNESOTA

Certified Fibed on 07-16-2002 at 08:10

Pat Boeckman, Registrar of Titles

Fee: $20.00

ASSIGNMENT of MORTGAGE

PREPARED BY: SMI Instrument was drafted by:

RECORDIN TE Y ‘Stewan Mortgage |nfurmation Go
AFT RE ETU : ] Shogy Doza .

Stewart Mortgage Information mﬂﬁﬂgx .7_8’3398300

Aun. Sherry Doza
P.O. Box 540817
Houston, Texas 77254-0817

Tel. (800) T95-5263 Pool: 0 Indax: 110_2201
Locan Number, 7437006

STATE OF MINNESOTA
COUNTY OF SCOTT

That OMIO SAVINGS BANK, a Faderal Savings Bank, Formerly known as Chio Savings Bank, FSB ('Assignor’),
acting herain by and through a duly authorized ofticar, the owner and hoider of one certain promissory note
executed by MATHEW R. PRETTYMAN AND BARBARA A. PRETTYMAN (‘Baorrowar(s)’) sacured by a Mortgage
therewith executad by Borrower(s) for the benetit of the holder of the said note, which Mortgage was recordad on
the lot(s), or parcel(s) of land described therein situated and recorded in the County of Scott, State of Minnesota:

KNOW ALl MEN BY THESE PRESENTS:

Recording Ref: Document No. T123500

For and in consideration of the sum of Ten and No/100D dollars ($10.00), and ather good valuable and sufficient
cansideration paid, the receipt of which is hereby acknowledged, does hereby transfer and assign, sel over and
daliver unto STATE STREET BANK AND TRUST COMPANY, as custodian/trustee (Assignee), all baneilcial
intarast in and to title o said Mortgage. together with the note and ali other liens against sald property securing
the payment thereof, and all title held by the undersigned in and to said land,

TO HAVE AND TO HOLD unto said Assignee said above dascribed Morigage and note, logether with all and
singular the llens, rights, equities, title and estate in said real estate tharein described securing the payment
tharsot, or otherwlise.

Executed this the 3rd day of July A.D. 2002. OHIO SAVINGS BANK, a Federal Savings Bank,
Formery known as <%/l|in.5avings Bank, FSB
]
a1 2 TP/otlY By: >

SHERRY DOZA,~ . .
AUTHORIZED AGENT

RS- E

THE STATE OF TEXAS

COUNTY OF HARRIS

Cn this the 3rd day of July A.D. 2002, belore me, a Notary Public, appeared SHERRY DOZA to me parsonally
known, who being by me duly swom, did say that {s)he is the AUTHORIZED AGENT of CHIO SAVINGS BANK, a
Fedaral Savings Bank, Formerly known as Ohio Savings Bank, FSB, and that said instrument was signed on
behalf of said corporation by authority of its Board of Directors, and said SHERRY DOZA acknowledged said
instrument to be the frea act and doed of said corporation.

IN WITNESS WHEREQF, | have hereunio set my hand and aftixed my official seal the day and year first above

written.
2> CONSTANCE A. BEANARD £ @L' a ,f_,Q,

NOTARY PUBLIG -
- S8TATE OF TEXAS ;
Comm. Exp. 03-12-2003 g

Assignee's Addreas Assignor's Address:

225 FRANKLIN §T. MCO 180t EAST NINTH STREET, SUITE 200
BOSTON, MA 02110 CLEVELAND, OH 44114

LU LR L

7 2 & =
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UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

In Re: Case No. 04-33617-DDO
Chapter 7
Mathew Prettyman,

Debtor({s)

MEMORANDUM OF LAW

State Street Bank and Trust Company, by Washington Mutual
Bank, FA, its authorized servicer ("Movant"), submits this
memorandum of law in support of its motion for relief from the stay
in the above-entitled matter.

FACTS

Movant holds a valid, duly perfected mortgage on real property
owned by the Debtors. On the date thie case was filed, the
Debtor(s) was delinguent in respect of payments due under the note
and mortgage. Since this case was filed Debtor(s} has made no
payment.s to Movant and as of this date thereof are in arrears in
the total amcunt of $68,608.77.

ARGUMENT

1. Under Section 362.(d) (1) of the Bankruptcy Code, relief from
the automatic stay shall be granted upon reguest of a creditor "for
cause, including the lack of adequalte protection of an interest in
property of such creditor." 11 U.S.C. Sec. 362 (d) (1}. The
Debtor(s) in this case has failed to make the payments required by
the note and mortgage for a period of more than 13 months.
Debtor {s) has not otherwise provided Movant with adeguate
pretection of its interest in the property. Such circumstances
constitute cause, within the meaning of Section 362 (d) (1),
justifying relief from the stay. In Re Video East, Inc., 41 B. K.
176 (Bkrtcy. E. D. Pa. 1984); In Re Frascatore, 33 B. R. 687
(BRkrtey. E. D. Pa. 1983).

2. Pursuant to Section 362 (d) (2) of the Bankruptcy Code, relief
from the stay is also appropriate where Debtor(s) has no equity in
the subject property and the property is not necessary to an

effective recrganizaticn. 11 U.S.C. Sec. 362 (d) (2). See, In Re
Gellert, 55B.R. 970 (Bkrtcy. D. N. H. 1983). In the present case

the balance due Movant on the note and mortgage is $583,654.14.
(The property is encumbered by a first mortgage in favor of
Vermillicn State Bank in the approximate amount of $350,000.00 and
a third mortgage in favor of Vermillion State Bank in the
approximate amount of $65,000.00.] The fair market value of the
property is approximately $765,000.00.



Accordingly, Movant is entitled to an order terminating the
stay and authorizing it to foreclose its mortgage on the property.

Dated: <£'ﬂ(y

Respectfully submitted,
SHAPIRO & NORDMEYER, L.L.P.

By /e/ Nancy A. Nordmeyer
Nancy A. Nordmeyer-121356
Lawrence P. Zielke-15255%
Attorney for Movant
7300 Metro Boulevard #390
Edina, MN 55435-2306
(952) 831-4060




04-33617-DDOC

SWORN CERTIFICATE QOF SERVICE

STATE OF MINNESOTA )
} S8
COUNTY OF HENNEPIN )

I, Stephanie Pilegaard says that on August 23, 2004, I mailed copies ot the
anncxcd Mcmorandum of Law, Proposed Order for Relief from Stay, Notice of
Hearing and Mction for Relief from Stay and Certificate of Service on the
following interested parties at their last known address, by mailing to them,
via first c¢lass mail, a copy therecf, enclosed in an envelope, postage
prepaid and by depositing the same in the pecst office at Edina, Minnesota.

Mathew Prettyman
3442 Sycamore Trail SW
Prior Lake, MN 55372

William Selman, Esqg.
301 4th Ave South STE 377
Minneapolis, MN 55415

Patti Sullivan, Trustee
PO Box 16406
St., Paul, MN 55116

U.S. Trustee

1015 U.8. Courthouse
300 South 4th St.
Minneapolis, MN 55415

Vermillion State Bank

C/O 8tein and Moore

332 Minnescta Street STE W1650
St. Paul, MN 55101

Stephanie Pilegaard

Sulgdribed and swo to before me August 23, 2004.

CYNTHIAM. FLOYD
NOTARY PUBLIC-MINNESOTA
MY COMMESSION EXPIRES 1-31-2003




Ui-45494
524495881 UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Case Nc. 04-33617-DDO

Mathew Prettyman,
Debtor(s)

ORDER FQR RELIEF FROM STAY

The above-entictled watler came for hearing on September 22,
2004,

my

THIS CAUSE coming to be heard on the motion of State Stree
Bank and Trust Company, by Washingten Mutual Bank, FA, 1t
authorized servicer, a creditor in the proceeding, the Court having
jurisdiction. due notice having been given, and the Court having
been advised in the premises;

L]

IT IS HEREBY ORDERED, that the automatic stay heretcfore
entered in this case is meoditied to the extent necessary to allow
State Street Bank and Trust Company, by Washington Mutual Bank, FA,
its authorized servicer, 1ts successors and/or assigns, to
foreclose, in accordance with State Law, the mortgage on the real
property commonly Known as:

Lote 12,13 and the North Half of Lot 14, Maplewonod Townasite, Scott
County, Minnesota, according to the plat therecf on file and of
record in the Office of the County Recorder in and for said County
and State, That part of the platted roadway in the plat of
Maplewcod Townsite, Scott County, Minnescta lying northwesterly of
the following described line: Beginning at the southwest corner of
Lot 8, of said plat; thence southwesterly to the southerly corner
cof Lot 12, of =aid plat and there rterminating, and lying
southwesterly of the northeasterly lot line of Lot 12, extended
southeasterly to the last above described line and there
terminating. That part of Government Lot 3, Scction 3, Township
114, Range 22, Scott County, Minnesota described as follows:
Beginning at the most northerly corner of Lot 12, Maplewood
Towngite, accovding  to  the recorded plat thereof thence
northwesterly along ~he northwesterly  extensiocn  of the
northeasterly line of said lot 12 to the shoreline of Prior lake;
thence southwesterly along said shoreline to the intersection with
the westerly extension of the south line cf the North Half of Lot
14, said Maplewood Townsite; thence easterly along said westerly
extension to the westerly line of said Lot 14; thence northerly
along the westerly line of Lots 14, 13 and 12 to the pouint of
beginning, Scott County, Minnesota

NOTWITHSTANDING Federal Rule of Bankruptey Procedure 4001
(2) (3), this order is effective immediately.

Dated:

United States Bankruptcy Judge



